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against 


W. BALDWIN DROMS, 
Appellant 


Appeal From The Units utes District Court 


For The Northern District of New York 


BRIEF FOR APPELLEE 
Issues Presented 
|. Was the evidence sufficient for conviction? 


2. Did the Court err in denying the motion for judgment of 


acquittal? 


3. Should the State Law apply to the extent of obstructing 


Federal law enforcement? 


4. Was the Court's instruction as to submitting both alleged 
materially false items to the jury for consider \ion together in 


error? 


Statement of the Case 


On April 23, 1975, a Federal Grand Jury sit.ing in Albany, in 
the Northern District of New York, returned Criminal Indict- 
ment Number 75-CR-47, a true bill, charging the appellant, W 
Baldwin Droms, with a one count violation of Title 26, Sect! nm 
720611) of the United States Code, making it an offense against 
the United States for any person to willfully make and subscribe 
any return, statement, or other document, which contains or is 
verified by a written declaration that it is made under the 
penalties of perjury, and which he does not believe to be true and 


correct as to every material matter. 


In particular the Indictment alleged that the appellant did 
willfully and knowingly make and subscribe a Statement of 
Financial Condition and other Information, on Internal 
Revenue Service Form 433, which was verified by a written 
declaration that it was made under the penalties of perjury, and 
was filed with the Internal Revenue Service, which appellant did 


not believe to be true and correct as to very material matter. 


The Indictment further specified that the said Form 433 was 
false with respect to two material matters in that it was 
represented on such form that the appellant's income for the 
1968 tax year was $6.600 and further represented that the 
appellant had not disposed of an asset, which at the time of 
disposition, had a cost in excess of $500.00, for less than the full 
value of such asset, during the time period contemplated by the 
Form 433, and the 
ccompanying Offer In Compromise — Form 656. 


said Statement of Financial Condition 


Whereas, as alleged and further specified in the Indictment, 
the appellant, there and then well knew and believed that his 
income for the 1968 tax year was substantially more than the 


$6,690 reported on said Form 433, and whereas, appellant 


further well knew and believed, that during the period of time 
contemplated by the said Statement of Financial Condition - 
Form 433, and accompanying Offer In Compromise — Form 


656, he had acquired an asset, namely, a corporation known as 
Prestige Realty of the Capital District Corporation, on or about 
November |, 1968, at a cost of $10,000.00, and immediately 
thereafter on or about November 2, 1968, he disposed of said 
asset, which at that time had a value in excess of $500.00, by 
transferring all title to said asset to another for less than its full 


value. (Appellee’s App. pp. | and 2) 


Appellant's pre-trial motions, included a Motion To Dismiss 
he Indictment, (Appellee's App. p. 6), contending only that the 
discrepancy with respect to the charge of understaten.ent of 
income appeared to be an inadvertent mistake on the part of 
appellant or the preparer of the form in question, without ad- 
vancing any argument as to why dismissal of the Indictment 
should be required with respect to the charge that the appellant 
had failed to report the disposal of an asset as requirec by the 


form in question 


In addition to discovery motions under Rule 16 of the Federal 
Rules of Criminal Procedure, motion was also made for a bill of 
particulars under Rule 7, which included among its demands, 


the request to know the manner in wt 


vich the asset was disposed, 
and the request to know to whom t as transferred, as 
well as to know the amount received for the asset and the value 


of the assets, | Appellee s App p 11) 


The Government's responding papers, with respect to the 
motion to dismiss, point J out the absence of any argument in 


regard to the failure to report the disposal of an asset as required 


by the document in question. (Appellee’s App. p. 13). 


In response to the demand for a bill of particulars the govern- 
ment alleged that the appellant had acquired the corporation 
known as Prestige Realty of the Capital District Corporation, at 
a cost of $10,000, on November |, 1968, and that on or about 
November 2, 1968, he transferred all of the stock he had just 
acquired in said corporation, which was 100% of the cor- 


poration’s stock, to one Martha Spoor for less than its full value, 


alleged to be at least its cost, and that the value received, did not 
exceed $5,000 but that the actual value received was unknown. 


(Appellee’s App. p. 13). 


Trial commenced on November 20, 1975, before the Hon. 
James T. Foley in Albany, New York. 


After a five day tria!, the jury returned a verdict of guilty on 
November 26, 1975. Appellant moved to set aside the verdict 
and for judgment of acquittal which were denied. 


On January 19, 1976, the appellant appeared, with counsel, 
before the Hon. James T. Foley in Albany, for sentencing. 
Imposition of sentence was suspended and the appellant was 
placed on probation for a period of one year, and fined the sum 
of $1,006 to be paid on or before February 23, 1976. 


otice of appeal was filed on February 2, 1976, and the 
appellant takes this appeal to contest the sufficiency of the 
conviction, with respect to whether the government met its 


burden of proof as to the charge that the appellant had disposed 
of an asset; whether the Court erred in ruling that the govern- 


ment's proof as to the disposal of an asset was sufficient to allow 
the jury to decide the issue; whether the Court should have 
ruled as a matter of law that the asset had not been transferred 
or disposed of by the appellant; and whether the Court erred in 
its charge to the jury, with respect to not instructirg the jury to 
separately decide appellant’s guilt or innocence on each of the 
alleged material false statements, but rather allowed the jury to 
consider both statements together so long as they all found that 
the same statement was false. 


Statement of Facts 


On April 4, 1968, the appellant, W. BALDWIN DROMS, 
was he!d to be the responsible officer of a defu yet corporation, 
Baldwin Droms Incorporated, and was assessed a l00%, 
penalty for failure of the corporation to pay over the employees 
withholding taxes for a period of time ending in June of 1966, 
which resulted in a tax liability of $19,247.49, which was there- 
after reduced to $18,202.66 (Transcript pp. 77-78). ‘Pcstimony 
of Lawrence Reis, Accounting Chief of the Office Branch of the 
Internal Revenue Service in Albany, Transcript pp. 667-670, 


Government Exhibit 1, (Appellee’s Appendix p. 22). 


Prior to the date of that tax assessment in February or March 
of 1967, the appellant, entered into an oral agreement with Mr. 
Marion Kolakowski, under which, Mr. Kolakowski agreed to 
turn over the operation of a realty sales corporation owned 
jointly by him and his wife. known as Prestige Realty of the 
Capital District Corporation, to the appellant. W. Baldwin 
Droms, giving Droms complete control of the corporation's 
management, and arranging to have the appellant the on!y 
corporate agent authorized to draw funds from the corporation's 
bank account, and it was further agreed that thereafter the 
appellant would pay Mr. Kolakowski the sum of $50.00 for 
every house sold until the sum of $10,000.00 had been paid, at 
which time the stock of the corporation would be transferred to 
the appellant giving him title to the corporation. (Transcript pp. 
338-3531. Direct Testimony of Marion Kolakowski, Transcript 
pp. 391-396, Direct Testimony of Francis Johnson, repre 
sentative of the Mohawk National Bank, Government [rial 
Exhibit No. 16 Corporate resolutions nami .- W. Baldwin 
roms as the only agent authorized to withdraw funds from the 
corporate bank account. Appellee’s Appendix pp. 88-89, Tran- 
script pp. O70 rnd Direct Pestimony of W. Baldwin Droms. 

, 


Phe first of these $50.00 payments pursuant to the agreement 


was made on March 15, 1967 and the last payment was 


completed on May 9. 1968. completing the full payment of 
$10,000, (Transcript pp. 347-349, Kolakowski Direct 
Government Trial Exhibit 15, Reeord of Payments on the 


Business kept by Kolakow ski. Appellee’s \ppendiy ph? 83-8, 


The Kolakowski payment ree ord corresponds to disbursements 


from the corporate account reflected in the Corporation's Dis- 
bursement Books, Government ‘Trial Exhibits 10 and 11, as 
reflected by the testimony of the appellant. Transcript pp. 717 


18, Appellee’s Appendix pp. 208-209). 


In July of 1968, the appellant went to the accounting firm of 
Louis Lombardi in Schenectady. New York, to arrange to have 
the outstanding tax matter resolved. Mr. Daniel Ertel, an 
employee of the firm, a former Revenue Officer of the Internal 
Revenue Service. whe was then a Certified Public Accountant, 
was assigned to handle the matter and initially met with the 
appellant on July 25. 1968, for some two hours, to discuss his 
financial situation in order to prepare an Offer in Compromise 
to be submitted to the Internal Revenue Service te settle his tax 
liability. With the information supplied by the ¢ ppellant, Mr. 
Ertel prepared the first Offer In Compromise on Internal 
Revenue Service Form 656 and the required accompany ing 
Statement of Financial Condition and Other Information on 
Internal Revenue Service Form 433, which was daied July 29, 
1968. by Mr. Ertel to indicate that the Form 433 reflected the 
appellant's financial condition as of that date, and was there- 
after submitted to the Internal Revenue Service in August of 
1968. (Transcript pp. 247-259, Direct Testimony of Daniel 
Ertel, Transcript pp. 675-679, Droms — Direct, Government 
Trial Exhibit 2, the first Offer In Compromise and Financial 
Statement, Appellee’s Appendix pp. 24-33). 


Mr. Ertel testified that he went over each page of the Form 
433 with the appellant. (Transcript p. 254), and specifically 
stated that le would have made inquiry under Item 26 of Form 


433 which asks the taxpayer to indicate whether he has any 


assets or interests in assets, to which the appellant responded, 
No”. indicating that he had no interest in any other asset. 


(Transcript pp. 078-6791. 


The testimony of Revenue Officer Clifton Atkinson 
established that the purpose of submitting an Offer In Com 
promise to compromise a tax deficiency was either to claim 
doubt as to the « sount of the liability or to claim the inability to 
pay the assessment, and whenever a taxpayer submits an Offer 
In Compromise based upon inability to pay, he must also submit 
a Financial Statement on Form 433 to substantiate that he 


cannot pay the account. (Transcript pp. 158-159) 


Mr. Atkinson further testified that the purpose of requesting 
‘the data under Items 22-A and 22-B of Form 433 was to 
determine the amount and sources of the taxpayer's income and 
to establish his actual expenses in order to determine his ability 
to pay the amount owed or some portion of that amount and in 
order to make a judgment as to whether to accept or reject the 
offer that was made. (Transcript pp. 182-184). 


He further testified as to the purpose and meaning of Item 23 


of Form 433, which asks the taxpayer to report the disposal of 


any assetor prop ** with a cost or fair market value at the time 
of sale, transfer, exchange, gift, or other disposition, in excess of 
$500.00, except for full value, from the beginning of the taxable 


period covered by ibe Offer In Compromise to the present date. 


He indicated that the time period contemplated hy the form 
referred to the date the tax Jiability arose to the date that the 
offer was submitted or signed, and that assets referred to any 
real or personal property that costs or could be sold for more 
than $500.00, which was sold, transferred, exchanged, given 
away or otherwise disposed of for less than its value, mentioning 
that such things as a car, jewelry, fur coats, a boat, etcetera, if it 
cost or was worth more than $500.00 would have to be reported 


under Item 23 if disposed of for less than its value. 


He further indicated that the purpose for requesting such 
data was to establish whether the taxpayer was trying to devoid 
himself of property in order to have his offer in compromise be 
given greater consideration, and if he had disposed of such assets 


it would have a bearing on the acceptance or rejection of his 


offer 


If the disposal of an asset were reported, additional in- 
formation was required under Item 23 to determine the sub- 
stance of any such disposal. The date of the t-ansfer or 
disposition would establish when the federal tax lien would 
attach to such property and what priority it would be given with 
respect to liens by other creditors, and in regard to this matter, 
Mr. Atkinson pointed out that a statutory lien arose in favor of 
the government when the delinquent account arose and notice of 


the lien was filed with the county clerk where the taxpayer 


resides, and that this lien attached to any property that the 
taxpayer owned and that it also attached to any after-acquired 


property or equity in property acquired after the date of the lien. 


Knowledge of the asset's fair market value was said to be 
important in determining whether it was worth pursuing in 
order to satisfy the debt, and the relationship between the 
taxpayer and the person to whom the asset was transferred was 
important since transfer to relatives were treated differently. All 
of these matters, as well as the difference between the con- 
sideration received and the value of the asset, were said to be 
important to the judgment as to whether to accept or reject the 
offer. «Transcript pp. 184-191). 

The first Ofier In Compromise and Financial Statement 
submitted by appellant, Government Trial Exhibit 2, was 
evaluated by Revenue Officer Atkinson and rejected in 
February of 1969. (Transcript p. 165, Atkinson Direct). 


Thereafter Mr. Ertel filed a protest with the District Director 
of the Internal Revenue Service and was later informed that if a 


new offer were filed providing more current information it 
would be accepted for investigation rather than be summarily 


rejected as had been the first offer. (Transcript pp. 258-259). 


After the making and submission of the first Offer In 
Compromise and Financia! Statement, but prior to the rejection 
of that offer and prior to the making of the second Offer In 
Compromise and Financial Statement, all of the stock of the 
corporation known as Prestige Realty of the Capital District 
Corporation was transferred .rom Marion and Mary 
Kolakowski to W. Baldwin Droms on November 1, 1968. 
(Transcript pp. 352 and 305, Direct and Cross of Kolakowski). 
At which time a formal] written agreement as to the transaction 
between the appellant and the Kolakowskis was prepared and 
executed by the parties. (Transcript pp. 372-373, Defendant's 
Trial F xhibit FE, Appellee’s Appendix pp. 108 & 109). 


This written agreement designated Mr. and Mrs. Kolakowski 
as the sellers and W. Baldwin Droms, the appellant as the 


buver, and indicated a sale of 100 shares of stock in Prestige 


Realty of the Capital District Corporation for consideration 


previously received from the buyer and further indicated that all 
right, title and interest in said stock was thereby assigned to the 


buyer. 


It also provided that any claims against the corporation which 
accrued prior to March 1, 1967, (which is when Marion 
Kolakowski testified he relinquished all control of the cor- 
poration to the appellant, Transcript p. 349, would be paid by 
the sellers, and all claims and taxes occurring after March 1, 
1967 would be paid by the corporation, specifying particularly 
those claims for which the sellers might be held personally liable 
which arose after March 1, 1967, and further provided that the 
corporation would pay the taxes for the fiscal year ending 
October 31, 1968. 


To insure the sellers’ protection, an escrow account of $7,000 
was also provided for to be held until December 31, 1971, and 
designated Anthony Di Sorbo as the escrow agent. And further, 
provided that the sellers would resign their positions as directors 


and officers of the « orporation on or before December 15, 1968. 


The transfer of the stock to the appellant is also reflected on 
Government Trial “xhibits No.’s 12 and 13, which were ob- 
tained by the Internal Revenue Service Special Agent from Mr. 
Frank Parisi of the law firm of Parisi, DeLorenzo and Gordon 
who were then the representatives for Mr. Droms and _ the 
corporation known as Prestige Realty of the Capital District 
Corporation. (Transcript pp. 139-146). Direct of Special Agent 
Neil Broadbent, Government Trial Exhibits 12 and 13, A 
pellee’s Appendix pp. 77-80). 


Government exhibits 12 and 13 show the previous ownership 
of 50 shares each by Mr. and M s. Kolakowski and on the back 
of each is the endorsement reflec ing the transfer of the shares of 
stock to the appellant, W. Ba lwin Droms on November i, 
1968, which would be the second page of each exhibit, since 
copies were used, and those copies would also reflect that the 
copies had been made from originals in the possession of Frank 
Parisi and compared with the original by the Special Agent of 
the Internal Revenue Service on August 15, 1972. 


Government Trial Exhibit 14, (Appellee’s Appendix pp. 81 & 
82), was also obtained at the same time and in the same manner 
as Government Trial Exhibits 12 and 13, from Attorney Frank 
Parisi, of the law firm representing appellant ard Prestige 


Realty of the Capital District Corporation. (Transcript pp. 146- 
148). Government Trial Exhibit 14 is a third stock certificate 
record of Prestige Realty of the Capita) District Corporation, 


and purports to be the number 3 stock certificate, which reflects 
the ownership of 100 shares in the corporation by W. Baldwin 
Droms as of November |, 1968, and that on November 2, 1968, 
W. Baldwin Droms assigned and transferred the one hundred 


‘es of stock he owned, which was all of the corporation's 
k. to Martha B Spoor 


These records, inasmuch as they were supplied by the at- 
torney for the firm representing both Mr. Droms and the cor- 
poration, Prestige Realty, and inasmuch as they were the only 
stock transfer records supplied, presumptively, therefore 
represented a true reflection of the ownership of the corporation 


as of November 2, 196%, and as of August 15, 1972. 


I'he second Offer In Compromise and Financial S atement. 
submitted by the appellant in May of 1969, (Governm nt Trial 
Exhibit 3, Appellee’s Appendix pp. 34-44), was prep. red by 
another employee of the Lombardi firm, a Mr. John Dennis, 
who was at that time a staff accountant and law clerk for the 
firm, and who was at the time of trial a Certified Public Ac- 
countant and an attorney-at-law. Mr. Dennis testified that he 
met the appellant in the early part of 1969, believed to be in 
February, March and/or April of 1969. (Transcript p. 301). He 
indicated that the appellant's tax problem was discussed at a 
meeting with Mr. Ertel and Mr. Lombardi at which he, Mr. 
Dennis, was present and that he was then assigned to prepare 
the second Offer In Compromise and Financial Statement. He 
related that after that time the appellant, Mr. Droms, was 
contacted and came into the firm’s office where he was in- 
troduced by Mr. Ertel to Mr. Dennis, and that subsequent to 
that Mr. Dennis reviewed the offer and financial statement with 
the appellant acquiring most of the information used to com- 
plete the forms. (Transcript pp. 306-307). 


Mr. Dennis testified that he could not remember the specific 
questions he asked and the responses made since it had been 
several years since the event occurred, but related that it was his 
normal practice when preparing an offer in compromise and 
financial statement to sit down with the client and review the 
financial statement and ask the client the specific questions that 


are on the form nd to elicit from the client all the necessary 


information. Accordingly, he related that all the data or lack 
thereof, with respect to income and expenses reflected on the 
second Form 433 was provided by the appellant or where 
negative or blank responses are reflected it would be because the 
appellant had so directed. Mr. Dennis also asserted that he 
would have asked Mr. Deoms the specific question under Item 
23 of Form 433 on Government's Trial Exh.oit 3, (Appellee’s 
Appendix p. 441, and would have explained the language to 
him. (Transcript pp. 307-313). 


On cross examination as to the similarities between the first 
and second financial statement, and specifically as to why the 
appellant's mortgage had not reduced, Mr. Dennis indicated 
the: the appellant had informed him, that he, the appellant, had 
not been making his mortgage payments. The cross-examiner 
then asked, that if that were true what did he attribute the 
$740.00 interest payment listed under Item 22-B of the form, if 
not to the interest on the appellant's home mortgage. to which 
Mr. Dennis replied that ©. could be for the interest on his other 
obligations such as the loan on his insurance. (Transcript pp. 


39-321). Government Trial Exhibit 3, under Item 9B 


Liabilities on page 2 of Form 433, (Appellee’s Appendix p. 38) 


also lists other obligations such as $1,000 accrued taxes and 
$2,000 Notes Payable, wh.ch also would be subject to interest 
payments, so that if the rate of interest were 2% on the in- 
surance loan, 6% on the taxes and 9% on the notes it would 
equal in the aggregate the $740.00 interest payment reflected 
under Item 22B(2) of Form 433, Government Trial Exhibit 3, 
(Appellee’s Appendix p. 43). 


Mr. Dennis also testified on cross-examination that he did not 
complete the entire form but rather made a rough draft of the 
financial data for Mr. Ertel’s review (Transcript p. 322). And 
again on redirect indicated that he did not type up the form that 
was subinitted, but rather submitted his work papers to Mr. 
Ertel. (Transcript p. 332). Mr. Ertel in fact testified that Mr. 


Dennis had prepared the second financial statement under his 
supervision and that he had reviewed the work done by Mr 


Dennis. (Transcript p. 259). 


Government Trial Exhibit 18, admitted by stipulation 
reflected the appellant's home mortgage payments for 1967, 
1968 and 1969, which indicated that in the 1968 year the 
appellant had made 12 equal installments of $171.95 on his 
home mortgage, for a total annual payment of $2,063.40 in- 
dicating that the interest on his home mortgage would have been 
substantially greater than the $740.00 reported under Item 22B 
on Form 433, Government Trial Exhibit 3. (Trenscript p. 414- 
$15) 


That would follow from the fact that the mortgage indebted- 
ness, listed under Item 9B(4) on page 2 of the second financial 
statement, Government Trai Exhibit 3, (Appellee’s Appendix 
p. 38), reflected a debt of $22,000 on a home which cost 
$20,000 and which had a sale value of $25,000 as reflected 


under Item 9A(6) of the Form 433. 


Moreover, the appellant on direct testimony indicated that he 
had in fact borrowed on his insurance and had re-mortgaged his 
property at the time when his first corporation ran into financial 
difficulty in 1965 or 1966, thereby indicating that he would 
have had interest payments other than his home mortgage and 
that the interest on his home mortgage would have been greater 
than the $740.00 reported as interest under Item 22B on Form 
+33, Government Trial Exhibit 3, Appellee’s Appendix p. 43). 
(Transcript pp. 677-678). 


Accordingly, the $740.00 listed as interest payments under 
Item 22B of Form 433, Government Exhibit 3, could not have 
been the inter. st payments on the appellant's home mortgage, 


but would have had to be the interest paid on the other liabilities 


listed under Item 9B of Form 433, Government Exhibit 3, 
exactly as Mr. Dennis had testified to be the fact. Moreover, if 


14 


that be the fact then it would follow, as Mr. Dennis recalled in 
his testimony, (Transcript pp. 320-321), that the appellant had 
told Mr. Dennis that he had not been making any payments on 


his home mortgage. 


Furthermore, with respect to the contention that Mr. Dennis 
had prepared the second financial statement by copying the firs 
financial statement and then simply updated the income data for 
the 1968 year, using the W-2 form supplied by the appellant, it 
is clear from comparing page 7, Item °2°B of the two Forms 433 
in Government Exhibits 2 and 3, that the data listed with 
respect to automobile expenses, real estate taxes, and 
miscellaneous expenses, which are different on the two financial 
statements, could not have been obtained from Appellant's W-2 


form 


Moreover, aside from the possibility that the ages listed on 
page one of the form might have changed, and according to 
Dennis he simply discussed the necessary financial data with the 
appellant, and this data would not appear to be material to that 


discussion, the appellant, in his testimony failed to state any 


single thing that would have or did change with respect to the 


financial data listed on the two financial statements 


None of the background data on page one, as to names, social 
security numbers, bank, etcetera, changed. Nothing on page 2 
changed, except for the suggestion that the appellant's home 
mortgage should have reduced, and as discussed supra., Dennis 
testified the appellant told him he had not been making his 
mortgage payments, the truth of which is borne out by the fact 
that the $740.00 ‘rest payment listed on Item 22B could not 
have been the interest of his home mortgage, but rather had to 
be the interest on his other liabilities as indicated by Mr. Dennis. 


Similarly, nothing would have changed on pages 3, 4, and 5 
between the time the two financial statements were made. And 
again page six would not have changed, except for the extent 
that it did change. 


rhe only matter that would have changed would be the in 
come data on page seven, which in fact did change, and ob- 
viously some of that date must have been obtained from the 
appellant, since it would not have been contained on a W-2 wage 


statement form. 


It is noted, however, that on page seven of the second 
jinancial statement under Item 22A of Form 433 of Govern- 
me... Exhibit 3, subdivision 3, that the appellant does not in- 
dicate any income from a business or profession, but rather 
reflects that the $6,600 indicated on his W-2 statement is all the 
income he had for the 1968 year, whereas, on his Schedule C of 
his Form 1040 Income Tax Return for 1968, Government Trial 
Exhibit 4, (Appellee’s Appendix pp. 47), the appellant reflects 
an additional $13,104 of commission income, from his realty 
sales business in addition to the salary received and reflected on 


his W-2 statement for that year. 


And again on page 2 of his 1040 personal income tax return 


for 1968, in Government Exhibit 4, (Appellee’s Appendix p. 
46), the appellant reflects total deductions of $2,993, including 


$1,300 interest expense on his home mortgage, $955.00 for real 
estate taxes, $120.00 for general sales taxes, $208.00 for 
contributions, which arguably he must have discussed with the 
accountant who prepared that form. Note also that the schedule 
C also reflected business expenses of $1,350.00. 


A comparison of the expenses listed on Government Exhibit 
3, the second financial statement and Government Exhibit 4, 
the appellant's income tax return for the 1968 year, reflects that 
if the appellant had reported on the financial statement his 
actual expenses of $5,784.60, as reported on his return, rather 
than the $3,758.68 expenses, as reflected on the financial 
statement, it then becomes apparent that the contention that he 
would not know that his income was greater than $6,600.00 is 
ludicrous, since it appears that if his actual expenses were 
deducted from the reported income of $6,600 it would leave 


only $815.40 for living expenses to support of family of six as 
indicated on his me tax return. (See, Government [rial 


Exhibit 21, Appellee’s Appendix p. 90) 


It is also noted on page seven of the zecond financial 
statement, Government Exhibit 3, under Item 22A(8}), that the 
appellant did not report the sale of any asset in the previous |2 
month period. and again on page 8 of the second financial state 
ment, Government Exhibit 3, under Item 23, the appellant did 
not report the disposal of any asset with a cost of value in excess 
of $500.00, for less than the asset's value between the time his 
tax liability arose and the time he signed the second financial 
statement, nor did he report, under Item 25, of the second 
financial statement that he had any other asset or that he had an 


interest in any other asset. (Appelle’s Appendix pp. 44) 


4s for the value of this asset other than its costs of $10,000, 
the corporation tax returns for Prestige Realty of the ¢ apital 
District Corporation, Internal Revenue Service Form 1120, for 
the period beginning November |. 1966, and ending October 
31, 1967. and for the period beginning November |, 1967 and 
ending October 31, 1968, Government Trial Exhibits 5 and 6, 
\Appellee’s Appendix pp. 5)-63) reflected that as of October 31, 
1967, during the period when the appellant was acquiring the 
corporation, that the corporation had cash on hand in the 
amount of $12,740.21 and that its net worth was $5,987.42, 
and that as of October 31, 1968, the day before the stock of the 
corporation was transferred to appellant and two days before the 
corporate records reflected that he had transferred the stock to 
Martha Spoor, Government Exhibit 6, reflected that the cor- 
poration had cash on hand in the amount of $23,581.42, and 
that its net worth was $28,680.47, as testified to by Internal 


Revenue Service Special Agent Neil Broadbent. (Transcript pp. 


603-607). See. Government Trial Exhibit 22, Appellee’s Ap- 


pendix p. 91. 
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Phen r,t corporation's receipts and disbursements 
records, Government Trial Exhibits 9, 10, and 11, do not reflect 
any happening w h would reflect any appreciable decrease in 
the net worth of this corporation during the applicable period up 
to May of 1969 or thereafter 


With respect to the appellant's knowledge that his income 
was more than the $6,600 reflected on his W-2 statement which 
was all the income he indicated to Mr. Deunis tha’ + had, for 
purposes of preparing the second financial statement, the 
testimony of the accountant who prepared the appellant's in 
dividual tax returns for the years 1967 and 1968, Mr. Anthony 


DiSorbo, is illuminating 


Phe procedure he followed in computing appellant's income 
was to fi .t determine any salary income from the corporation 
payroll book, and then as best he could, he would review the 
corporation s disbursement records, to analyze each expense 
item listed to determine which were corporate expenses and 
which were personal in nature to Mr. Droms, so as to be con- 
sidered constructive receipt of income to the appellant, since the 
appellant was paying his personal expenses from the cor- 
poration s bank account, indicating that he recalled such ex 
penses as college tuition payments, clothing and payments on 


the appellant's home mortgage. (Transcript pp. 538-539) 


He testified that the appellant had been following the same 
practice of using the corporate account to pay his personal 
obligations in the 1967 year as well as in the 1968 year, and that 
he had discussed this matter with the appellant in April of 1968 
when he prepared appellant's individual tax return for the 1967 
year, and told the appellant that he would be charged with 


constructive receipt of income for payments out of the cor- 


poration account for his personal obligation. (Transcript pp. 


5064-506) 
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He also testified that to his recollection and review of the 
ecords that it appeared that roughly $3,000 out of the $7,200 
ceported as income on appellant’s 1967 individual income tax 
return was due to constructive receipt of incom +. (Transcript pp. 


569-570). 


With respect to the contention that some of the items he 
construed to be income to the appellant might actually have 
been loans from the corporation or the employer, Mr. DiSorbo, 
testified that if that were so there should have been appropriate 
backup material in the records, such as notes, and that in fact 


there was no such backup material. (Transcript pp. 570-572). 


Moreover, as discussed, supra., Kolakowski hac turned over 
the corporate bank account to the appellant in February of 
19677 and had no further dealings in the management of the 
corporation, except for the receipt of the $50 per house sold, 


pursuant to his purchase agreement with the appellant. 


DiSorbo, further testified in regard to when the appellant 
would know the amount of this constructive income for the 
1°08, that he, DiSorbo, would know what this constructive 
commission would be when he prepared the corporation's return 
for ue corresponding corporate fiscal year, which would be for 
the year ending October 31, 1968, which would be Government 
Exhibit 6, (Appellee’s Appendix pp. 57). (Tr. pp. 553-554). 

That exhibit reflects that it was prepared January 3, 1969. 
and signed Janvary 7, 1969 by Marion Kolakowski in the 
capacity of President of the corporation. It also reflects that the 
corporate return was received by the Internal Revenue Service, 
(District Director, Albany), on January 8, 1969. Page two of 
that exhibit, under Schedule E — Compensation of Officers, 
reflects compensation for Mr. Kolakowski in the amount of 


$5,437.71 and compensation for Mr. Droms, the appellant, in 
the amount of $13,103.80. 


The amount of compensation for the appellant, when 
rounded off. matches the amount of commission income 
reflected on Schedule C of his 1040 for the 1968 year, Govern- 


ment Exhibit 4, Appellee’s Appendix pp. 47) 


Defendant's Exhibit EF. the written executed sales agreement, 
Appellee’s Appendix pp. 97-98, had provided that the stock was 
transferred to appellant November |, 1968, that the corporation 
would pay the tax for the fiscal year ending October 31, 1968. 
that the Kolakowskis would resign their positions as corporate 
officers by December 15, 1968, and that DiSorbo would be the 


escrow agent to insure compliance. 


Accordingly, it would appear, as far as DiSorbo knew that the 
appellant was the sole owner and only officer of the corporation 
Py . I 
in January of 1969, and pursuant to the sales agreement he 


would have or should have consulted appellant with respect to 


the corporate return for that year, and should have provided the 


appellant with those records. 


When questioned as to his knowledge of the corporate tax 
return for the period ending October 31, 1968, the appellant 
could not remember wk, ther DiSorbo had provided him with a 
copy for his records, and also could not remember when the tax 
was paid, but indicated it would be months after the end of the 
fiscal period but not as soon as January of 1969. However, the 
corporate disbursement record, Government Exhibit 10, 
reflected that the tax for that year had been paid or that the 
check had been made out on January 3, 1969, but appellant 


could not remember seeing the return on thei date. (Transcript 


It would therefore appear obvious from the fact that the 
check was made out, by a;pellant, prior to the time Kolakowski 
signed the form, that DiSorbo, endeavoring to protect 
Kolakowski pursuant to the escrow agreement, took the cor- 


porate tax returns to Droms or ry 3, 1969 to insure 


payment of the tax, and it appears likely that, if not discussed, at 
least the corporate return or a copy was given to the appellant 
for his records at that time, since DiSerbo would know from his 
status as escrow agent that Kolakowski would have no further 
business with the corporation and that appellant was at that 


time the owner 


Iwo items from appellant's testimony suggest that there was 
in fact a discussion of this constructive income matter in 
January of 1969 when the corporate return was prepared. The 
appellant in fact remembers having such a discussion with 
DiSorbo, not in April of 1967 and not in April of 1968, but as he 
recalls it was about six months before April of 1969, and 
January being four months prior would be roughly in that area, 
and there does not appear to be any other occasion for DiSorbo 
and appellant to have had that conversation. (Transcript pp 


794-755). 


The other item from appellant's testimony that would in- 
dicate that he had a discussion with DiSorbo in January of 1969 
regarding the corporation income tax return is the fact he was 
afraid that after all those payments that Kolakowski would not 
turn over the stock of the corporation, (Transcript p. 719}. and 
further testified that DiSorbo was Kolakowski's accountant and 
he was required to do business with him, but that when the stock 
was transferred over he would not thereafter do business with 


DiSorbo. (Transcript pp. 740-741) 


Judging from that testimony it appears that the appellant did 


not trust either Kolakowski or DiSorbo, and in fact it appears 


that because he distrusted them ured the assistance of 
another accountant in May of 1968, at che time the payments on 
the business were completed, Mr. Dominic Purisi, to advise him. 
(Transcript p. 739) 


It therefore would seem peculiar that the appellant would not 


have discussed the corporate return with DiSorbo to insure 


against paying taxes that may have existed from prior vears, 
which were the sellers responsibility, and in view of the 
testimony equally peculiar that he would not discuss it with 
Parisi, since he did not trust DiSorbo, and ielt he needed the 


expertise of another accountant. 


in any event, DiSorbo testified that the appellant would 
certainly know the amount of this constructive income by April 
12 or 15 of 1909. (Pranseript pp. 554-555). He also testified 
that it would be 1ifficult for him to arrive at the figures until he 
had gone over zil the items with the appellant. (Transcript pp. 
That statement suggests that ne must have gone over 
the corporate books with the appellant, or at least the expense 
data, 1o determine what the income would be sometime prior to 
April 12, 1969 when he prepared the return. It also suggests 
that the appellant would well know that his income was greater 
than $6,600 and indeed knew exactly what it was by April 12, 
1969. In fact, he testified that he knew it was much more than 
$6,600 on April 15, 1969. (Transcript p. 758). 


Mr. DiSorbo further testified that prior to testifying he had 
tried to reconstruct how he had computed appellant's income for 


the 1968 year, using the corporation disbursement records to 


determine appellant's constructive income from the expense 


records, but that since he had turned over all of his records and 
worksheets to Mrs. Spoor he could not be sure how he arrived at 
the $19,700 gross income figure reflected on the 1040 in- 


dividual tax return. Government Exhibit 4. 


However, based on the available records he thought he might 
have overstated the appellant's income by as much as $5,200 
since he concluded that some of the salary income the $6,600 
might also have been picked up again es constructive com- 


mission income in computing the officer's ¢ mpensation. 


He also testified, however, that the $50 payments to 
Kolakowski, which he indicated totaled $5,050 for the 1968 


individual tax year should have been classified as income to the 
appellant, so that he, DiSorbo, also understated appellant's 
income. (Transcript pp. 536-539, and 559-562). 


Accordingly, since the difference between the  un- 
derstatement, (and clearly these $50 payments from appellant 
to Kolakowski should have been treated as income to the ap- 
pellant), and the overstatem»>t of income, if in fact it were 
overstated, was only $150.05), 1t would not materially affect the 
amount of the appellant's actual income or affect what he 


believed to be his income. 


Moreover, in view of the fact that DiSorbo did not have all 
the records, having given them to Mrs. Spoor for Mr. Droms, 
particularly the corporation's “Payroll Book’ which he in- 
dicated listed the salary payments, (Transcript p. 538), it’s 
arguable that the appellant's actual income was the $19,700 
reflected on the return plus the $5,050 aggregate of the $50 
payments for 1968 so that his 1968 income was $24,750. 


Note in this respect that DiSorbo indicates that the income 
reflected on the 1040 individual return could very well have 
been correct, with the exception that it failed to include the $50 
payments. {Transcript p. 562). 


It might also be noted with respect to this matter, that ap- 


pellant had the advantage of having the complete records as well 
as Mr. DiSorbo’s worksheets, and also that appellant, had 
available to him at trial a Certified Public Accountant as a 
possible expert witness, who sat at the defense table during the 
trial. (Transcript o. 5) )}. 


In any event the Indictment charged that the appellant knew 
that his income for the 1968 year was substantially greater than 
that reflected on the second financial staternent when he had 
that statement prepared and when he signed it, and that would 
be true whether his income was $14,000, $19,000 or $24,000. 
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The proof of the fact that he had such knowledge results from 
the fact that he had complete control of the corporation's bank 
account and that he used that account to pay ‘iis personal 
obligations, Government Trial Exhibit 17, reflected checks 
drawn on the corporate account to pay the school and property 
taxes on his personal residence in 1968 and Government Trial 
Exhibit 18, reflected the mortgage payments on his personal 
residence for the years 1967, 1968 and 1969, (Transcript pp. 
414 and 415). Government Trial Exhibit 19, reflected the 
record of the tax payments on his personal residence for 1967, 
1968, 1969 and 1970, and Government Trial Exhibit 20, 
reflected the tax bills on that property for the years 1967 thru 
1970. (Transcript pp. 502-503). 


Companng these four exhibits with Government Trial 
Exhibits 10 and !1, the Corporate Disbursement records it was 
clearly shown that the appellant had used the corporate account 
for his personal obligations ever since he assumed the 
management of the corporation in March of 1967, and that he 
paid his mortgage payments and school and property taxes on 
his residence out of the corporate funds, which for the 1968 year 
amounted to more than $3,000 alone. (See Government Trial 
Exhibits 23 and 24 for the comparisons of checks disbursed 
from the corporate account and checks received by the Mort- 


gagee and the Receiver of School and Property Taxes, Ap- 


pellee’s Appendix pp. 92 & 93). 


It is simply not believable that anyone, let alone an ex- 
perienced realtor and employer, himself, would not have known 
that the income reflected on his W-2 statement would not in- 
clude the payments on his home mortgage and the payments for 
his taxes or for school tuition, and it is simply not believeable 
that he would not have known that these items were income to 
him, and accordingly when he supplies his W-2 statement to the 


preparer of the second financial statement he must know hig 
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income was much greater than the $6,600 shown on his W-2 


statement. 


Note in this respect that appellant testified that he was told 
that the purpose for the new offer in compromise and financial 
statement was to “have another offer showing last vear’s in- 
come.” (Transcript p. 732). Note also that in 1967, the prior 
year, as indicated on his 1040 for that year, Defendant's Exhibit 
F. he did not have any W-2 income. He did not have any salary 
income. (Transcript p. 568). Note, also that appellant was in 
complete control of the corporation. He determined what his 
own salary would be, and how much commission income he 
would make. Kolakowski's only interest was the $50 payments 


per house. 


Accordingly, Droms, the appellant, who paid no salary to 
himself in the previous year, decided what his salary would be 
for the 1968 year. He then had a W-2 form prepared reflecting 


an it.come of only $6,600 to give to Ertel or Dennis to prepare 


his second financial statement, Government Exhibit 3, knowing 
full well the purpose of the new financial statement was to 
update his income data for the 1968 year, and knowing full well 
that his actual income was much greater than what was reflected 
on the W-2 form. 


Note that the first offer was not rejected until February of 
1969, and that DiSorbo had already computed the constructive 
commission income as of January 3, 1969, so that if appellant 
didn’t already know what his income was it is clear that had he 
asked DiSorbo what his income was he would be told that it was 
much greater than $6,600, but he doesn’t ask DiSorbo te tell 
him what his income for 1968 would be, although he clearly 
knows he will have this additiona) constructive income. Rather 
than do that he acquires a W-2 reflecting a salary of $6,600, 
although he paid no salary to himself in the previous year. 


Accordingly, the understatement of income on the second 
financial statement, Government Exhibit 3, was done knowingly 


and intentionally, being both deliberate and wilfull with the 
purpose of disguising his true income in order to induce the 
reliance of the Internal Revenue Service to accept his offer in 


compromise 


Additionally. with respect to the contention that the appellant 
would not have known his true income until April 15, 1969, and 
since he signed the second financial statement in late March or 
early April, 1969, not on April 28, 1969 as indicated on the 
Form 433, Government Exhibit 6, the discrepancy as to the 


understatement of income could not therefore be wilfull. (Trané 


seript pp. 756-760), appears to be a patent fabrication when 


considered with Government Trial Exhibit 26, (Appellee’s 
Appendix p. 96), introduced in rebuttal by Mr. Dennis. (Tran- 
script pp. 789-790). 


Phe appellant testified that he never met Mr. Dennis until the 
time of trial and never gave him any information, (Transcript p 
731-732), and testified that he never heard of Mr. Dennis or 


saw him until the trial, and that he only spoke to the secretary 


when he delivered his W-2 form. (Transcript pp. 765-7661. And 


testified in response to the question put by his own attorney : 


“Q: Mr. Dennis said that he discussed this matter 
with you.” 


‘A: I told you before and I will tell you again a 
thousand times, I never met the gentleman until 
Thursday here in the hall... Transcript p. 773. 


Government Exhibit 26, is a copy of a letter dated April 25, 
1969, from Mr. Dennis to the appellant, Mr. Droms, which 
reflects the initials of Mr. Dennis as the maker of the letter, and 
he testified that he signed it and gave it to his secretary with the 
other mail to be mailed. (Transcript p. 788). The body of the 
letter indicates that Mr. Dennis spoke to Mr. Droms by 
telephone on at least one occasion and that Mr. Dennis had 


made at least three other unsuccessful attempts by phone to 


contact Mr. Droms. The letter also indicates that Mr. Drom- 
had sent his W-2 form in by mail, and further indicates that the 
purpose of the letter was to secure the appellant's signature on 
the second financial sta.ement, and pursuant to that purpose it 
requested that Mir. Droms stop in at Mr. Dennis office on 


Monday or Tuesday of April 28 or 2° to sign the papers. 
| pe} 


Ihe letter makes it clear that the appellant had at least heard 
of Mr. Dennis before the time of trial. It makes it clear that he 
did in fact supply Mr. Dennis with at least some information 
used to prepare the second financial statement. It makes it clear 
that the appellant did not simply bring in a W-2 and briefly 
discuss its purpose with a secretary. It makes it clear that he did 
not sign a blank form or a form that was dated sometime after he 
signed it, and it further makes it clear that he did not sign the 
form in late March or early April of 1969, and indeed could not 
have signed the form prior to April 25, 1969, and most likely noi 
until April 28, 1969, as reflected on Government Exhibit 3, and 


just as Mr. Dennis said was the fact. 


The argument that because the letter doesn’t say that there 
was a personal interview between Mr. Dennis and Mr. Droms 
that therefore it never occurred, which is raised on appeal was 


also raised on cross-examination at trial. (Transcript p. 792). 


That argument was rejected by the jury, and in view of the 
fact thai the letter reflects at least five erroneous statements 
made in the testimony of the appellant, and in view of the fact 
that the letter negates the argument that Mr. Dennis simply 
copied the prior financial statement and added the data from 
appellant's W-2, and in view of the fact that the letter negates 
the argument that the appellant did not know what his income 
was when he signed the second financial statement, which he 
testified he would know at least by April 15, 1969, and which he 
saw no reason to correct on April 28, 1969, although he testified 
that he knew the purpose of the new financial statement to be to 


obtain his income data for 1968; it is not surprising that the jury 


would reject still another attack on the credibility of Mr. Dennis 
when everything attacked previously had been substantiated in 


support of the testimony of Mr. Dennis m 


In fact, with respect to credibility. the appellant's testimony is 
at \ariance with virtually all of the government witnesses. and 
accordingly, the inference is that the jury found the appellant to 


be unbelievable 


Phe appellant testified that Revenue Officer Atkinson called 


him into the office and told him that the Internal Revenue 
Service had assessed the $19,010 tax liability against his wife. 
and that he, the appellant, had asked that tie debt be trans- 
ferred over to him, because his wife was too nervous, and 
Atkinson informed him that if he, the appellant would sign for 
it, they could transfer the debt to him, and that this was how the 


debt became his obligation. ‘Transcript p. 669; 701-704). 


Atkinson testified that he was assigned to evaluate the ap- 
pellant’s first offer in compromise in the Fall of 1968, (Tran- 
script p. 157) and thereafter assigned to collect the account in 


September of 1970. (Transcript p. 167). 


On cross examination he testified to the same effect, and 
further testified that he had no conferences or phone calls or 
communications with respect to any negotiation of this tax 
liability. (Transcript p. 209-210). He further testified that 
according to Government Exhibit |, taxpayer delinquent ac- 
count card, that appellant was held to be the responsible officer 
of the defunct corporation and that the assessment was made 


against him. (Transcript pp. 241-243). 


Mr. Reis, testified that Government Exhibit 1, was the 
original tax delinquent account record, and that record assessed 
the penalty against the appellant, not his wife, and the date of 
that assessment was March 23, 1968. (Transcript pp. 75-79). 


The record itself. Government Exhibit 1. (Appellee’s Ap- 


y 


pendix pp. 22-23), reflects that the date of this assessment 


against the corporation was apparently March 37, 1968, and 
the date of the assessment against the appel!-nt was April 4 
1968, and notice that he had been personally assessed as the 
responsible officer of the corporation was sent to him the same 
date. This record also reflects that the matter was transferred to 
the Offer In Compromise branch on August 12, 1968, which is 
Atkinson's first contact with the case, according to the original 
record, and his next contact with the case is when it was assigned 
to him for collection in August of 1970. There is no mention of 
any assessment against the appellant's wife, and Mr. Atkinson 
was not assigned anything to do with the case until August of 
1968 some four months after the assessment was made against 


the appellant. as President of that corporation 


Voreover, no questions as to this matter were directed to Mr 
Atkinson on cross examination, which was not until the day he 


testified on direct. Transcript pp. 202-247) 


Che appellant testified that Martha Spoor could withdraw 
funds from the corporation's bank account. (Transcript p. 748) 
Yet, the corporation resolutions, Government Exhibit 16 
(Appellee’s Appendix pp. 88-89), reflected that the appellant 


was the only agent authorized to withdraw funds, and the bank 


representative testified that there were no further corporate 


resolutions changing the designation of the appellant as the only 


avent authorized to withdraw funds from the « orporate account. 


(Transcript p. 419) 


The appellant testified that he never paid Kolakowski 
$10,000 for the corporation, and that in effect Kolakowski was 
paving himself the $10,000 out of his own corporation, and thé 
when he paid himself this amount he would then give the cor- 
poration to the appellant, and in fact did give it to the appellant. 


(Transcript pp. 712-717) 


Although Kolakowski's testimony, supra., clearly indicated it 


was a sale. He testified he gave the appellant complete control of 


the corporation in March of 1967, and the bank resolution, 
Government Exhibit 16, support that contention. Moreover, the 
formalized written agreement, Defense Exhibit E, (Appellee’s 
Appendix pp. 97 & 98), clearly reflect a sale, and by the terms of 
the ayvreement as to when liability for claims against the cor- 
poration were shifted from Kolakowski to the appellant, points 


Sand 4 of thai agreement reflect that this occurred on Merch 1, 


1967 


Mor r. Nolakowski always considered it a sale as reflected 
by Government Exhibit 15, his record of the “Payments on the 
Business from W. Baldwin Droms”, (Appellee’s Appendix pp 
83-87). And. according to Government Exhibit 10. the cor- 
poration disbursement record, the appellant also classified these 
$50 payments as “Payments on the Business.’ (Transcript pp 


Appellant also testified that although he wasn't buying the 
corporation he was seared to death that after all the payments 
Kolako wski would not turn over the stock. (Transcript pp. 719- 


i220) 


There is furt} testimony by Kolakowski that the realty 
brokerage would get a commission of about 6% on the sale of a 
house which would be split 50-50 with the salesman giving the 
broker a 3% commission, and that these particular houses that 


were sold at that time sold for about $14,000. (Transcript pp 


Mrs. Spoor testified to the same effect, and indicated that 


Kolakowski was the broker. (Transcript pp. 505-507). Spoor 


testified that to be listed as a broker with the realty board so as 
to sell properties listed with other agen ies it was necessary to 
have your own agency, and that at this time Droms, the ap- 
pellant, was not listed on the realty board, but Kolakowski was 
on the board, which was helpful to them in starting the business. 


(7 ranscript pp. 924-525). 
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The appellant testified to the same effect but insisted that 
Kolakowski was still in charge of the corporation. (Transcript 
pp. 712-714). Kolakowski, however, testified that he turned 
over the business completely except for holding on to the stock, 
and that he placed no restrictions on the appellant, nor did he 
take any commissions except for the agreed $50 on each house 
sold. The commissions were given to the corporation which 


appellant controlled. (Transcript pp. 381-382) 


If Kolakowski were in fact in charge, and more than just the 
nominal broker for purposes of ai! wing the appellant to sell 
under his name since he was listed with the realty board and 
appellant was not, since his previous business had just folded, 
then Kolakowski would have been entitled to a commission of 
$420, at the rate of 3% on a $14,000 home, for every house 

iid, yet the fact is that he received only $50 per house for the 
first 200 houses to acquire the sum of $10,000. If he were the 
broker and in charge of this agency he would have been entitled 
to receive on the sale of these 200 houses, commissions in the 
neighborhood of $84,000 or about eight times the amount that 
he actually received. The facts would show that the rest of this 
broker's 3% commission or the $70,000 earned between March 
of 1967 and May of 1968 went to the corporation managed and 
controlled by the appellant who had the exclusive use of the 


corporation's bank account. 


If the original agreement between Kolakowski and appellant 


were not a sales agreement, and if appellant were not at that 
‘ in full control of this corporation just as Kolakowski 
estified, then it would be simply incredible that Kolakowski 
would give the appellant some $70,000 in earned commissions 
as well as then giving appellant the corporation which had some 
$23,000 in its bank account. 


The appellant further testified that he did not review his 1968 


tax return, Government Exhibit 4, with the accountant, 


DiSorbo, when he signed it and paid the tax on April 15, 1969, 
although he believed his income to be only $6,600 and his tax, 
the tax he paid on that date, according to the return, was 
$2.450, almost half of what he said he believed was his income, 
to support a family of six dependents. What is even more curious 
is that Government Exhibit 4, the appellant's personal income 
tax return, (Appellee’s Appendix pp. 45), reflects that out of this 
total $1,450 in tax, $981 was withheld from his salary income 
and $1,469 was tax en additional income. Yet appellant made 
no inquiry as to this additional income, and additional tax, 
although he testified that, “in his heart’, he believes that this 
salary income is all the income he had when he signed the 


financial statement. (Transcript pp. 753-760). 


And, Goverument Exhibit 26, proves that he signed the 
second financial statement on April 28, 1969, shortly after he 
signed his tax return. And, by his own testimon” he indicates he 
knew the purpose for the second financial st) ement to be to 


determine his income for the 1968 year. 


Here, again, it is first not credible that a man supporting a 


family of six, who believes that all of his income is salary of 


$6,600, subject to withholding taxes is going to pay an ad- 


ditional $1,469 in taxes, without asking some questions as to 
how the accountant had determined that income. Uniess, of 
course, he knows all along that he has more income than that 
salary income. Unless he knows all along about this constructive 
income. Unless he knows all along that he isn’t simply a salaried 
employee. Unless he knows all along that everything made by 
that corporation and in that bank account is his to use for his 
own personal obligations, and well knows that he is in fact using 
the corporation's account for his own persona! use. Unless he 


knows that he is both his own employer and his own employee 


No one, let alone someone with considerable business ex- 
pertise is going to pay an additional $1,469 when he believes his 


only income was $6,600 for which he had already paid the tax. 
In fact if that was all the income he had there is no possible way 
he could pay this additional tax. And, how did he pay this tax? 
He testified that he paid it out of the corporation. (Transcrint p 


(QO). 


According to his version of the facts, he paid it out of 
Kolakowski's money, and whether Kolakowski’s or the cor 


poration’s it would be additional income to the appellant. 


Here again, it is simply not credible that this salaried em- 
ployee is simply going to write out a corporation check for 
$1,469 to pay his personal income tax, unless he knows and 
believes that he is, for all practical purposes, the corporation, 
unless he Knows that the corporation is his and he owns it. And if 
he knows that. then certainly he knows his income is more than 


$6,600 of salary he paid to himself. 


He knew it on Aprit 28, 1969 when he signed the second 
financial statement. He knew it on April 15, 1969 when he 
signed his return for 1968. He knew it when he gave the W-2 
form to Dennis, whenever that occurred. He knew it when he 
had the W-2 statement . -epared. And he knew it ever since he 
acquired control of the c. Soration in March of 1967, and he 
knew it whenever he wrote out a corporation check to buy 
clothes, or pay his child’s tuition, or to pay his taxes or to pay his 
home mortgage, because he well knows that none of that will be 
reflected in the salary income shown on the W-2 he used to show 
his income for 1968, for purposes of his second financial 
statement. 


On redirect examination it was elicited from the appellant 
that on Government Trial Exhibits 7 and 8 the corporation 
income tax for the next two years, the years ending October 31, 
1969 and October 31, 1970 on page 2 of those exhibits it lists 
Margaret Droms as the 100% stockholder of Prestige Realty of 
the Capital District (Appellee’s Appendix pp. 64-74), and 


ifies that he does not know where the accountant 

information, since never transferred any stock 

Yet. the accountant whe 

he sam Anthonys Disorbo who was 

the escrow agent op the sale of the stock to the appellant 

Disorbo would therefore know that the appellant was the 100 

owner of the stock and the iy reason PiSorbo would 
w the POU owner would be because 


ttold | lint her as the owner of the stock 


in every instance the appellant's testimony ts unbelievable to 


the ordinary mind. The allegation against Mr. Atkinson proved 


to be factually untenable The assertion that Martha Spoor 
could withdraw corporate funds proved to be factually faise 
The contention that Kolakowski was buying his own. cor- 
poration from himself, with his own money in order to give it t 
the appellant. along with some $70,000 in commission, and the 
contention that appellant did not know he was buying the 
corporation, although he was making payments on the business. 
and using the corporation's money to pay his personal bills, and 
although he was scared to death that the stock would not be 
turned over, proved to be patently ridiculous The contentiot 
that he believed in his heart that the $.000 on his W-2 
statement was all the income he had, when he knew he was using 
the corporate account for his own purposes, paid his own salary. 
and knew his actual income would be more, proved to be absurd 
when it is considered that he never questions DiSorbo about this 
additional income in April of 1969, but simply writes out a 
corporate check to pay it. The assertion that he gave no in- 
formation to Dennis, and never even heard of him, and the 
assertion that he signed the second financial statement long 
before he signed his tax return, was proved utterly false by 
Government Exhibit 26, which fully supported the testimony of 
Dennis. And the supposition that DiSorbo, knowing that ap- 
pellant owned the stock. simply for no apparent reason listed 


appellant's wife as the owner of the stock was simply untenable. 


Phe final factual issue in the case is whether the 


disposed of this asset, Prestige Realty of the Capital 


Corporation after he acquired it November |. 1908. and before 


w had the second financial statement prepared in early | 96! 


Che testimeny of Agent Broadbent, supra... is that he 
acquired the stock transter records of the corporation from the 
orporation § attorneys and those records, Government Exhibits 
12 and 13 show the transfer of stock from the Kolakowski s on 
November |. 1968. and the third record, Government Exhibit 
14 (Appellees Appendix pp. 81), shows the transfer of the stock 


from the appellant to Martha Spoor on November 2, 19608 


Virs. Spoor testifies that she is a real estate broker and works 
for both Prestige Reaity and Baldwin Droms Associates, and 
that she knows the appellant for about ten vears. Previously she 
was a salesperson for Prestige Realty and a housewife before 
that time. She began. at Prestige in 1967 when appellant took 


over its management. (Transcript pp. 504-505) 


‘ 


She further testifies that there came a time wien she acquired 
the ownership of Prestige Realty. and being sh own Government 
Exhibit 14, the stock transfer to her from the appellant, she 


testifies that she had seen it before and that it reflected that she 


owned the stock. And when asked if she still owned the stock she 


replies, “Yes”. (Pranseript pp. 507-508) 


When asked what she paid for it, she re: onded that she 
thought it was about $3,500 which she had loaned to the ap- 


peliant to start the business. (Transcript p. 508) 


She testified, upon inquiry as to the source of these con 
tributions that she had an oral agreement with the appellant that 
if she would help out in meeting the out of hand expenses of 
b\siness he would turn over the business to her when he 
acquired it from Kolakowski, and she further indicated that she 
was aware of the arrangement between the appellant and 


Kolakowski as to the fact that the appellant would acquire the 


busine when he paid Kolakowski the sum of S10.000 at the 
ute al at) pacer Phertise the agenes seld 
Pursuant to this agreement between her and the appellant she 
tims she made contributions or loans t the appellant by 
\ ' t ut of her commission on houses she sold. for the out 
{ hand expenses of the business, such as advertising and what 


However, she could not be specific as to the amounts she paid 


at any one time and ind 


ated it was never a large amount at any 


one time, except for a couple of hundred dollars on one or tw 


oecasions. She indicated that she never kept ans records as to 


estimated they could not have totaled 


these contributions but 


nore than $3,500 in all 


She further testified that most of these contributions were 
made in the first vear of their operation, which would be March 
of 1967 to March of 1968, when the full $10,000 or most of it 
was paid to Kolakowski, since it is all paid in May of 1968. It 


was further established from her testimony that her commissions 


were dependent upon the sale of houses where she split the 


commission of 6% on each sale 30-50 with the agency 


Accordingly. as her ability to contribute to the ranning of the 


corporation increased, the corporation s need for such con- 


tributions decreased, since both were dependent on the sale of 
houses. When questioned as to how she was able to make these 
contributions in view of the fact that when her income reached 


the point where it would be possible to do so it would seem that 


such contributions would not be needed, she then testified tnat 


she had sold some property with her husband and had some 


moneys out of that transaction 


When asked how much she made in 1967 she could not 


answer but indicated that it was not very mut h. She further 


testified that her husband. who she said was running the house 


it that time also had an income. and was poviding for the 


support of the family 


When asked if their combined income was somewhat greater 


«he replied, as SUP Pose , ves. 


It was then brought out that when she testified before the 
grand jury she had indicated that she and her husband were 
separated at that time, and further that he made no alimony or 
support payments, and further that she was responsible for the 
support of her three children, at that time. (Transcript pp. 508- 


’ 


She does indicate that the main source of these contributions 
were from her commissions from Prestige and when asked how 
she could contribute if neither she nor the corporation were 
making any money. she responded that it depended on how 


much money she had available. (Transcript pp. 520-521). 


It was also established that in both 1967 and 1968 that 
Prestige Realty had about five other salespersons in addition to 
her and the appellant, so that all of the sales were not hers, and 


presumably not even half of the sales would be hers. (Transcript 


Judging from Kolakowski's payment record, Government 
Exhibit 15, Appellee’s Appendix pp 83-87, only four houses 
were sold in the first two months of the arrangement. At the rate 
of 6% on a $14,000 house split 50-50, the corporation would 
have roughly $1] .600 at the end of those two months and if she 
~id all of those houses she would have an equal amount. 
However, if she is supporting herself and three children she is 
not likely to have more than a couple of hundred dollars left to 
contribute. In the third month seven houses were sold bringing 
the corporation's income up to about $4,400 at $400 a house, 
and in the fourth month 15 houses are seld, increasing the 
corporations take to about $10,400, and _ it’s certainly 
questionable now that the corporation is in any further need of 


her contributions. In July of 1967. 13 houses are sold, in August 
14. September 21. October 24, November 24, December 14, 
and at this point the corporation has receipts of over $50,000, so 
that her testimony as to these contributions she made is certainly 


dubious at best 
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In fact. we know from Government Exhibit 23, (Appellee’s 
Appendix p. 92), that the appellant in September of 1967 paid 
nearly $600 in school and property taxes on his residence out of 
the corporate account, and we know from Government Exhibit 
24, (Appellee’s Appendix p. 93), that in September of 1967 he 
paid $1,003 on his home mortgage out of the corporate account, 
which at that time according to the Kolakowski record had 
earnings of about $30,000. 


Aside from the first 2 or 3 months, therefore it does not 
appear that there was any need for her contributions and it does 
not appear that she would have much to contribute in those first 
three months, and certainly she would not have $3,500 and 


especially not if she were supporting herself and three children. 


Accordingly, her explanation as to how she acquired the 
corporation and as to what consideration she gave is highly 
questionable. Moreover, after she acquires the corporation 
pursuant to this oral agreement nothing changes in their 
arrangement. She makes no inquiry. She makes no more money. 
We know from Government Exhibits 23 and 24 that the ap- 
pellant continues to use the corporate account for his own needs, 
and she continues to operate as an employee rather than like 


owner. 


There is no question that the whole arrangement between her 


and the appellant as to her acquisition and ownership of the 
corporation appears to be a sham, and that for all practical 
purposes she never owned it, and he always owned it. 


Yet she testifies that she owns it. And the stock transfer record 
of the corporation given to the government agent refl that 


she in fact owns it. having acquired it from the appellant on 
November 1968 


At trial, however, for the first time, although she claims to 
own the corporation and says she has seen the stock certificate 
transferring the stock to her sometime before trial, she testifies 
hat she never actually received the stock certificate, and in fact 
that it didn't matter to her whether Kolakowski or Droms, the 
appellant, or herself, was the owner of the stock. She testifies she 
does not recall ever seeing the certificate, although she earlier 
said she had seen it before. (Transcript p. 526). 


The ap, eilant thereafter testifies that he knew that he had at 
least an inte ‘est in this corporation by November 1, 1968 wher 
Kolak -ski transferred the stock to him, and when asked did he 
then transfer the stock to Spoor on November 2, 1968, he 
replies, ‘I signed it back to her, yes.’ When shown the stock 
certificate reflecting the transfer to Spoor, Government Exhibit 
14, he indicates that it reflects that the transfer occurred on 
November 2, 1968, but when asked if that was the date Mrs. 


Spoor assumed ownership of the corporation, he replied, ‘Mrs. 


Spoor never saw that stock certificate.” When asked if she 
owned it, he replied, “she didn’t assume ownership of it, either.’ 
When asked if he signed it over to her, he replied, ‘What I'm 
trying to point out is, I'm saying that is exactly what it says 
there, that | signed it there, but it was never delivered to her.” 
When asked if he intended to give it to her, he replied, “Well, 
let's put it this way, that if I had intended to give it to her, I 
would have gave it to her." When asked then what the transfer 
record meant, he replied, 


“When it was signed over to her, then there was a 
question — I brought it over to the accountant and the 
question was that I should — in fact, I didn't even 
consider whether Mike Kolakowski, giving that transfer 
over to me, was official because it wasn't entered into the 
‘orporate books, and that is why, one of the reasons that 


she the stock was taken over to the accountant, and to 
be honest with you, that is the last I saw of it.” (Tran 
~ ript pp. 720-722). 

The matter of entering the transfer in the corporation books 
has no substance. since Defense Exhibit E ( Appellee’s Appendix 
pp. 97 & 98), clearly shows that there is nothing further to be 
done to complete the sale and transfer of the stock to appellant. 
and that agreement reflects that the sellers would resign their 
positions as of December 15, 1968, so that appellant could have 


entered anything he wanted into the corporate records. 


Moreover. if he never saw the stock certificate again, after he 
delivered it to the accountant, then it is not known how he 
knows that it was never given to Mrs. Spoor. It is also interesting 
and somewhat curious that the appellant testified that he had 
never seen the stock certificates transferring the stock from Mr. 
and Mrs. Kolakowski to him. (Transcript pp. 704-712). 
Although he does remember signing the transfer to Spoor. 


When asked about the delivery to the accountant, the ap- 
pellant, indicated that he took it to a Mr. Parisi, a few weeks 
later in November or December of 1968, and although he in- 
dicated that his reason for taking it to Parisi was to determine 
whether he owned it, he then says he never discussed it with 
Parisi, indicating “it got lost in the shuffle.” 


Curiously, he also says that it was the end of the fiscal year, 
and he says he took a lot of papers to discuss with Parisi, which 
he discussed with a subordinate and which he described as 
disbursements and receipts. However, we know that DiSorbo 


prepared both the corporate tax return and the appellant's 
personal tax return for that year, and appellant testified he 
didn’t discuss either of them with DiSorbo, and therefore didn’t 


know what his income was when he made out his second 
financial statement, but perhaps he discussed these matters with 
Parisi’s subordinate. (Transcript pp. 723-724). 


Thereafter when asked his purpose for assigning the stock to 
Spoor, he says his purpose was to transfer it to her, but says he 
didn't do it, because he wasn't sure he owned it, since it wasn't 


entered in the corporate records. (Transcript p. 72+). 


There was some confusion as to whether, Parisi the ac- 
countant was also Parisi the attorney from whom the govern- 
ment agent obtained the stock certificates, and it was ascer- 
tained that they were cousins, but occupied separate offices. 
Parisi the accountant was established to be the accountant for 
the corporation to waom the appellant went to for advice, and 
was described as ‘our accountant” which presumably means his 
and Mrs. Spoor’s. Parisi the attorney was established to be Mr. 
DeLorenzo’s partner, who appellant indicated was the attorney 
for the corporation, and Mr. DeLorenzo indicated that both he 
and attorney Parisi represented the corporation. (Transcript pp. 


“97 =97 


é2a°ici}. 


Appellant testified that he brought the stock certificace to 
Parisi the accountant and never saw it again and accordingly 
does not know how Parisi the attorney acquired it, although we 
know he gave not only that certificate but the other two stock 
certificates to the government agent, which is curious since the 
appellant never saw them before. (Transcript pp. 727-729). 


When asked directly if the reason he put the stock in Spoor’s 


name was so that it wouldnt be in his name, he replied, “Are 
you saying that I’m trying to fraud the Government .. .?"’ 
Asked again, he replied that he put it in her name because she 
was “the backbone of the organization,” and had lent him 
money to keep it going. When asked what was the purpose of 
putting it in her name if he wasn't going to give it to her, he 
replied that at the time he wrote it, he was going to give it to her, 
“but the fact is, I didn’t give it to her." Repeating again that he 
took it to Parisi, because he didn't know if he owned it. But 
when asked if Kolakowski had anything further to do with the 


corporation he replied, ° | would have to say no.” (Transcript 
pp 737-739) 


When asked again if he intended to give the stock to Spoor he 
replied that when he signed it he intended to give it to her. When 
asked if he ever intended not to give her the stock, he replied, 
‘Well. let’s say that she hasn't got it.” It was elicited, however, 
that he intended to give it to her on November 2, 1968 and that 
he hadn't changed his mind as of January 1, 1969, since he 
didn't have the stock to make a decision about it, but he stated 
that within the past 5 or 6 years he may have intended not to 
give it to her. When asked if he intended to give it to her in April 


of 1969, he replied, “I can't say.” (Transcript pp. 743-745) 


When asked if Mrs. Spoor ever owned this co ration, he 
replied, “As far as the stock transfer goes, giving her the stock, 
no.” (Transcript p. 747). 


It therefore appears from the testimony of Martha Spoor, the 
transferee, and the appellant, the transferor, that there never 
was a physical delivery of the stock certificate of the corporation, 
despite the avowed intention of the appellan’ to make the 
transfer, and despite the avowed belief of Mrs. Spoor that she in 


fact owned the corporation. 
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ARGUMENT 


POINT I 
The evidence was sufficient for conviction. 


The government urged before the District Court, on the 
motion for judgment of acquittal at the close of the government's 
case, (Transcript pp. 645-646), and urges now that even if there 
had been no physical delivery of the stock certificate, and even if 
the law of the State were applicable so that there was no legal 
transfer of the asset, that it would make no difference, with 
respect to the indictment or with respect to the guilt or innocence 


of the appellant for the crime with which he was charged. 


[he indictment alleges that he willfully falsified Internal 
Revenue Service Form 433 a financial statement. The statute, 
Title 26, United States Code, Section 720611), would make it a 
crime if he subscribes this document and does not believe it to be 
true and correct as to every material matter. The form or 
document in question, Government Exhibit 3, the second 
financial statement, | Appellee’s A ppendix pp. 44), provides 
under Item 23, that the taxpayer must report the disposal of any 
asset, with a cost or value of $500, if disposed for less than its 
value from the time the tax deficiency arose until the financial 
statement is subscribed. Item 26 of that form, provides that the 
taxpayer must report any other assets he may own or any other 
assets that he may have an interest in, either actual or con- 
tingent, other than an asset listed somewhere else on the 


financial statement. 


The proof 4s stated in the statement of facts shows beyond 
dispute that the appellant acquired this corporation or assei at a 
cost of $10,000 and indeed he admits he owns it at least by 


November 1, 1968. On October 31, 1968, the corporation's tax 


return, Government Exhibit 6, (Appellee’s Appendix pp. 57-63) 


would show that as of that date the corporation had a net worth 


of $28.080 and cash on hand of $23,581. (See Government 


Exhibit 22. Appellee s Appendix p. 91). 


Phe question is whether he disposed of the asset prior to April 
of 1969. when he subscribed the second financial statement, and 
according to Item 23 of the form, he could dispose of it by sale, 


transfer. exchange. gift or in any other manner 


The indictment alleged that it was transferred due to the fact 
that the records of the corporation, produced by the attorney for 
the corporation, who is the law partner of the attorney who 
represents appellant at trial, pursuant to the Internal Revenue 
Service summons revealed that according to the corporation's 
records the stock was listed as being owned by Martha Spoor, 
and they indicated that the appellant had transferred the stoc k 


to her on November 2, 1968 


Had the ‘ecords revealed that he had not transferred or 
otherwise disposed of the asset after he acquired it, then the 
appellant, would without doubt have been indicted for not 


reporting his own rship of this asset. 


Accordingly. the testimony at trial that Spoor, the transferee, 
never received the certificate and that the appellant transferor 
never physically gave it to her, would prove, if true, that he 
alwavs owned it after November 1, 1968, and therefore hed 


falsified this form with respec » Item 26 of the form. 


If we are talking about one asset then Item 23 and Item 26 


are mutually exclusive, in that after acquiring it he either owned 


or he disposed of it, although arguably he could have disposed of 


it and still had an interest im it. 


What the appellant has done was to lead the government to 
believe, prior to trial, that he had disposed of the asset, and then 
when the government rested its case, argue that he still owned it 


and never transferred it. 


This tactic would seem to be clear from the way both he, the 


appellant, and Mrs. Spoor testified. It would also seem apparent 


from the lack of any mention of the disposal of the asset aspect 
of the case in appellant's motion to dismiss the indictment prior 
to trial. Clearly, had this issue been raised then appellant could 
have been re-indicted charging that he failed to report his 
ownership of the asset Appellees Appendix pp. 3-12, Ay 
pellant’s Pre-Trial Motions.) Vioreover, in the government s bill 
of particulars it was clearly specified as to when, how and to 
whom the asset was transferred so that the defense raised now 
would have been readily apparent then, particularly since both 
appellant and Spoor testified they owned the same corporatior 
ind the aitorney representing appellant also represented the 
orporation. It would be odd in that close of a situation that the 


matter never came up for discus«‘or 


Accordingly. under the rationale of Berger v. United States, 


29, and Lnited States v. D’Anna, 450 

71), the government should have been 
allowed a variance between the proof and the indictment, if the 
appellant, at trial wanted to contend that he sill owned the 
asset. The variance in this case, assuming that appellant still 
owned the asset, certainly would not have prevented him from 
preparing his case. Indeed, had he been charged with owning 
the asset the argument that he transferred it sould prevail. Nor 
would the variance here create any double jeopardy issue since it 
all pertains to the same single falae document so a subsequent 
prosecution as to that document could not be might. Ac- 
cordingly, the appellant was certaiuly not misled as to the 
cl nor deprived of any constitut onal protection. Indeed it 


wa. the prosecution that was misled. 


The government contends that it is totally untenable as a 
proposition of law te argue that an individual charged with 
falsifying a document by telling lie A should be acquitted, not 
because he didn't lie, but because he told lie B, which also 
proves he falsified the document, when as in this case, if A is 


false B is true and if B is false then A is true 
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[he government contends that it should have been allowed to 
argue that the appellant could have been convic ted whether the 
jury believed he owned the asset or whether they believed he 
disposed of it, since having acquire d it he must have done one or 
the other with it, and in either case he falsified the document 
since he indicated on the document that he neither disposed of it 
or owned or had an interest in the asset, and surely it had to be 


one or the other 


The statement of fects makes it plain ihat the whole 
arrangement with Kolakowski, and Spoor, and using the cor- 
poration'’s account, and not giving accurate information to the 
accountants was all designed to conceal the fact that he had an 
asset or an interest in that asset or to conceal that he had assets 
or income with which he could pay this tax liability and other 
obligations he might have had as well. Any reading of this record 


should make that as obvious as stripes on a zebra 
r 


The question of whether a physical delivery of stock was 
made in the context of this case where the transieror and trens- 
feree are so closely related as to be virtually in complicity, co 


only be answered by the appellant himself. 


[he government cannot know and does not know whether 
there was a transfer of stock from appellant to Mrs. Spoor on 
November 2. 1968 or at any time. If the testimony of appellant 
and Mrs. Spoor is credited then there was no physical delivery of 
stock from him to her. Moreover, their actions after November 


of 1968. into 1969 and 1970 would suggest that he still con- 


trolled the corporation and that she was still an employee. In 


addition, the fact that the 1969 and 1970 corporate returns, 
Government Exhibits 7 and 8, lists the appellant's wife as the 
100% stockholder of the corporation would seem to indicate 
that he not only did not deliver the stock certificate but in fact 
never even endorsed it over to Mrs. Spoor on November 2, 
1968. It suggests that he may have transferred the stock to his 


wife. 
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The point being that the government cannot know to a 
certainty what these parties did in fact. The government does 
know to a certainty that the appellant falsified the document 
regardless of whether he kept the asset or disposed of it, since it 
was proved beyond doubt that he acquired and owned it and 
indeed admitted ownership on November 1, 1968, although he 
himself testifies that he never received physical possession of the 
stock certificates from Mr. and Mrs. ” olakowski. 


It is therefore submitted that even if the jury believed that he 
owned the asset as he testified and that there was no transfer of 
the asset they could and should have found him guilty of the 
charge of falsifying the financial statement, since no substantial 
rights of the appellant » -uld have been prejudiced by such 
variance. “erger v. United States, supra. 


dowever, the government believing that it was forced to 
prove the allegation made in the indictment endeavored to do so 
even though uncertain as to which of the two versions was in fact 


the truth. The question on appeal, however, as to the sufficiency 
of the proof, is whether there was sufficient proof from which the 
jury could have found that appellant had either understated his 
income or had failed to report the disposal of an asset which he 
had in fact disposed of within the terms of Item 23 of Form 433. 
Government Exhibit 3. 


The standard to be applied on a motion for acquittal for 
insufficiency of the evidence is whether a reasonable mind could 
draw an inference from the evidence so that he might fairly 
conclude guilt beyond a reasonable doubt. In determining that 
motion the judge must give full play to the right of the jury to 
determine credibility, weigh the evidence, and draw jusi'‘iable 
inferences of fact. If the judge concludes that a reasone>le mind 
might fairly conclude guilt beyond a reasonable doubt he should 
deny the motion. If he concludes that a reasonable mind could 
not fairly conclude guilt beyond a reasonable doubt the motion 
must be granted. If he concludes that either of the two results, a 


reasonable doubt or no reasonable doubt is fairly po sidi 
must let the issue go to the jury. United States v. ) 10 
F.2d 1156, 1159 (2d Cir. 1975), United States t vior, 404 
F.2d 240 (2d Cir. 1972) 


This standard applies to the trial court's inquiry whether the 
motion is made at the close of the government's case or at the 
close of all the evidence, but if after denial of the motion for 
acquittal at the end of the government's case, the defendant 
offers evidence, he waives any claim as to the sufticiency of that 
case alone. and the motion must be determined in view of all the 
evidence in the case. L/nited States t Coblentz, 453 F.2d 503, 
306 (2d Cir. 1972). 


On appea! the sufficiency of the evidence must be determined 


in light of the totality of the evidence, since one fact may gain 
color from others, and since there has been a conviction the facts 
and inferences to be drawn must be considered in the light most 
favorable to the government. United States v. Tramunti, 500 F. 
9d 1334, 1338 (2d Cir. 1974). 


Conviction in a criminal case by verdict of the jury must be 
sustained if there is any relevant evidence from which the jury 
could properly find or infer beyond a reasonable doubt, that the 
accused is guilty. United States v. Glasser, 443 F. 2d 994 (2° 
Cir. 1971). 


The statement of facts clearly shows ume preof that the 
appellant understated his income on the second financial 
statement. Form 433. Government Exhibit 3, and indeed the 
issue as to the sufficiency of the evidence as tc that aspect of the 
case is not raised on appeal. According'y, no further argument 
need be made here. 


Again the statement of facts clearly proves that the appellant 
acquired ownership of the asset at least by November 1, 1968. 


where even according to his own testimony he concedes he owns 


it, and further relates that he sned it i April oft 
further admits he did not report this ownership or interest on t 


second financial statement (Transcript Dp 


Phe only issue is whether the proof was sufficient to show that 
the disposal of the asset took place before April of 1969. Now 
disposal under Item 23 of Form 433, Government Exhibit 3. 
would include any kind of disposal including a sale, exchange 


gift or transfer or any other manner of disposal 


he testimony of Revenue Officer Atkinson as to the purpose 
of that data clearly showed that it was material. The testimony 
of Koiakowski and Government Exhibit 15, showed the cost of 
the asset to be $10,000, and Government Exhibits 5; 6: and 
22. showed it had a substantial value in excess of $10,000 in 
terms of its cash on hand and net worth which was some 
$28.000.00 on October 31, 1968, the day before appellant 


acquired it on November |. 1968 


Phere is testimony by the appellant and Mrs. Spoor that they 
too had a sales agreement or a partnership arrangement 
whereby in consideration for the loans she would make he would 
transfer the corporation to her when he acquired it from 
Nolakowski. Accordingly, the jury could have concluded that 
there was a sale or exchange of the asset without reaching the 
technicality as to whether there was a transfer of stock under the 
State law, and as a legal proposition she may have had an en- 
forceable contract right so as ope~ate as a transfer as a matter of 


law. 


However, in view of the fact that the District Court, pursuant 


to appellant's request to charge, specifically instructed the jury 
as to the applicability of Sections 8-309 and 8-313 of the 
Uniform Commercial Code (Transcript 899-901) the issue as to 


whether the transfer occurred will be considered in light of the 
constraints of that charge, since that is presumably the law the 
jury applied. 


Vhere was testimony, as indicated in the statement of facts 


from the government agent investigating the case, Mr 
Broadbent. that pursuant to a summons of the corporate 
records. the corporation’s attorney supplied the three stock 
certificates. Government Exhibits 12, 13 and 14 showing the 
transfer of stock from the Kolakowskis to the appellant or 
November 1. 1968, and there was no doubt as to that fact oc- 
curring. although the appellant never apparently or according to 
his testimony ever received physical delivery or possession of 
that stock. but was nevertheless able to endorse the assignment 


of his stock over to Spoor on November 2, 1908 


Had neither Spoor nor the appellant testified it would be cles 
that the endorsed stock certificate. Government Exhibit ‘4. 
alone would be sufficient proof from which the jury might infer 
that the transfer had occurred on November 2, 1968, as in- 


dicated by the certificate. 


Vhe testimony of Broadbent as to where he obtained 1'e 
certificate. that is, from the corporation’s attorney, would 
further substantiate that inference, since the corporate records 
in the possession of the corporations attorney would be 


presumptive evidence as to the legal suffimency of the transfer 


reflected. including when that transfer occurred and the present 


ownership of the stock. 


In rebuttal to those inferences is the testimony of the ap- 
pellant; transferor, and the transferee, Mrs. Spoor, whose 
testimony indicates that physical delivery of the stock certificate 


from appellant to her never took place. 


The crucia! fact chat the appellant neglects both at trial and 
on appeal is that the jury is not required to believe the testimony 
of any witness even if that testimony is uncontradicted. The 
Court in the instant case instructed the jury that it was oot 
bound to take the evidence of any witness as true if it was 


believed that such witness was mistaken, untruthful, unreliable 


or that the testumony was improbabie. The Court further in- 
structed that if they found from the evidence that a witness 
knowingly testified falsely to a material fact they could reject the 
entire testimony of such witness or reject part of it, and accept 


part of it. (Transcript p. 884) 


As reflected in great detail in the statement of facts the 
testimony of the appellant proved to be materially false in a 
number of instances or if not false improbable and unreliable, so 


that his credibility was severely attacked. 


The statement of facts also reflects that Mrs. Spoor was 
shown by her inconsistent testimony to be a hostile witness to the 
government and partial to the defense, so that her credibility 


was also at issue. 


Moreover, her testimony is not credible in terms of ordinary 
common sense. She testifies that she has been in an intimate 
partnership business arrangement with the appellant for about 
10 years. They work in the same corporation on a daily basis. 
She lends him or in effect gives him money, said to be about 
$3,500, in exchange for the corporation when he acquires it. Yet 
when he acquires it she never asks when will she get it, and he 
never tells her. If they are to be believed they never have any 
conversation about it. She purports to own the corporation and 
testifies she owns it, but yet, she doesn't know anything about 
anything. That story is not believable. 


If the jury elected to disregard the testimony of both the 
appellant and Mrs. Spoor, then the inferences to be drawn from 
the fact of the endorsed certificate showing the transfer of 


November 2, 1968, and from the fact that it was produced as 


the corporation's record of ownership, would be sufficient proof 


of transfer to support the conviction under the State law 
definition. 


Or the jury could have accepted their testimony in part. They 
could have accepted the testimony as to the agreement that he 


would transfer the corporation to her when he acquired it, and 


then the stock certificate would be proof that that occurred 


Or they could have concluded from the fact of that agreement, 
and the fact that she claimed to own it, and the fact that he 
endorsed iton November 2, 1968, and the fact that he intend ed 
to give it to her on November 2, 1968, and the fact that he 
<~) -ered the certificate to the corporation accountant, that there 
was in fact a constructive delivery to her through the ac- 
countant. The testimony of appellant reflects that the ac- 
countant Parisi was the corporation's accountant, referred to as 
“our” accountant which by inference means his and Spoor’s. 
Appellant testifies that he goes to Parisi for advice in November 
or December of 1968, and to give him the corporate records, 
and he apparently leaves those records there, since he says the 
stock certificates got lost in the shuffle. 


He testifies that when he went to Parisi with the certificate he 
intended to give it to Spoor, and the only reason he didn’t give it 
to her was because he wasn’t sure he owned it. If he asked Parisi 
if he owned it Parisi would have said that he did and then 
presumably he would give it to Spoor. But Parisi was not there 
so there was no discussion. After that time he never went back to 
discuss it either, since he testified that he never saw the cer- 
tificate again. 


If Parisi has the certificate what will he think it means? 
Appellant, according to the testimony, left the corporate records 
with Parisi who is now the corporation accountant. He works for 
the corporation. The corporate record, the stock certificate show 
that Mrs. Spoor owns the corporation. She thinks she owns the 
corporation. She thinks Parisi works for her. Parisi thinks he 
works for her. Appellant gave the certificate to Parisi when he 
intended to give it to her. She thinks he is her Agent, if she 
thinks she owns it as she says she does, and knows him to be her 


accountant to handle the affairs of her corporation. If Parisi has 


the certificate he must believe he is her agent, since the cer- 
tificate savs she owns the « orporation and he is the corporation's 


accountant. 


And. accordingiy, the jury might infer that Parisi as the 
corporation's accountant acted as the designated person or agent 
of whomever owned the corporation and that when appellant 
delivered the stock to him, fully intending to give it to Spoor, 
Parisi accepts it for Spoor thereby effecting a sufficient con- 
structive delivery under Section 8-313(1)(al of the Uniform 
Commercial Code. (See, Transcript pp. 899-871; Government's 
Summation as to Transfer of Stock). 


It is therefore submitted that the evidence would allow the 
jury to either infer that there had been a constructive delivery of 
the stock certificate under the State law, or to infer that there 
had been an actual physical delivery of the stock to Spoor if they 
elected not to believe either the testimony of Spoor or the ap- 
pellant as to that issue. 


Under the applicable case law, cited supra., the government 


submits that the evidence was sufficient to sustain the conviction 


as to both the understatement of income and the failure to report 


the disposal of the asset. 


POINT Il 


The Court did not err in denying the motion for 


judgment of acquittal. 


In essence this is the same issue raised under Point I. If the 
evidence was sufficient to sustain the conviction then the denial 


of the motion for judgment of acquittal was not error. 


The discussion of the motion at the conclusion of the 
government's case makes it clear that the trial court is applying 
the standard set ferth in United States v. Taylor, 464 F.2d 240 
(2d Cir. 1972). that he must give full play to the right of tne jury 
to determine credibility, weigh the evidence, and draw in- 
ferences of fact. The Court points out that in reading the 
testimony of Mrs. Spoor he found sufficient inconsistency to 
raise the issue of her credibility for the jury, particularly since 
she was treated as a hostile witness by the government. (Tran- 
script pp. 653-6058). 


As the government understands that ruling the District Court 
accepted rather than rejected appellant's argumen: that 
property rules fixing the incidents of ownership were to be 
decided by State law. The basis for denying the motion was the 


Court's conclusion that the jury might reasonably conclude 


either a reasonable doubt or no reasonable doubt based upon 


their judgment as to Martha Spoor’s credibility, so that in 
adherence to the standard to be applied with such motions it 
presented an issue to be decied by the jury. United States v. 
Taylor, supra. 


Of course, having presented evidence, the renewed motion 
must be reviewed in light of all the evidence in the case. United 
States v. Coblentz, 453 F.2d 503, 506 (2d Cir., 1972). And on 
appeal, the facts in evidence and the inferences to be drawn from 
such facts must be considered in the light most favorable to the 
government. United States v. Tramunti, 500 F.2d 1334, 1338 
(2d Cir. 1974). 


Accordingly. the government submits for the same reasons 
stated under POINT I that the Court did not err in denying the 


motion for judgment of acquittal 


POINT Il 


State law should not operate as a shield against enforce- 
ment of the federal criminal Jaw. 


As indicated under POINT II the Court accepted appellant's 
argument that the State law applied as to the legal incidents of 
property ownership 


The government would agree with that contention as a 
general proposition of law, but does not agree as to the extent of 
allowing the use of a State law to act as a shield to prevent the 


enforcement of a federal criminal statute. 


In the situation presented by this case, appellant could argue 
that since there was no physical delivery of the stock that 
therefore he did not fal-ify the financial statement when he 
failed to report the disp« al of the asset. On the other hand he 
can simultaneously argue that he did not falsify the financial 
statement by not reporting that he owned the asset because his 
intent was to dispose of it and by endorsing the certificate over to 
Spoor he can argue that he thought he had disposed of the asset, 


and therefore his failure to report that he owned it was not 
willfu! 


The government submits that the rationale of, Ginsberg v. 
C.LR., 305 F.2d 664 (2nd Cir. 1962), and Wolder v. C.LR., 
193 F.2d 608, (2d Cir. 1974), which asserts that state law 
cannot operate to defeat the enforcement of the federal civil tax 
laws has equal application as to the obstruction of the federal 
criminal law. 


Although the Ginsberg line of cases characterizes the 


collection of taxes as procedural for purposes of the Erie 


Doctrine , as not to disturb the traditional procedural- 
substantive determination as to whether federal or state law 
applies. it can also be argued that in effect these cases look 
bevond the form of the transaction under the substantive state 


law to determine the intent of the parties. 


Similarly in the context of the instant case if it was the intent 
of the appellant to prevent prose ution by interposing the 
technicality of delivery under the State law to show that he still 
legally owned the asset, but nevertheless could not be held 
responsible for not reporting ownership since he intended to 
convey it then it ought to be permissible to hold him to answer 
for his expressed intent, where, as here, either intent would be 


sufficient to establish the crime. 


On the facts of the instant case, according to appellant's 
testimony, he would have to believe he had transferred the asset 
when he prepared the financial statement so that when he failed 
to report the transfer he would have deliberately falsified the 
document. Unless he never intended the transfer, and if that be 
the case then the intent behind the making of the endorsement 


was to obstruct the prosecution of the crime. In either case it 


would be a criminal act. but since intent is seldom susceptible t. 


direct proof it ought to be permissible to argue that if the ex- 
pressed intent would be a crime under federal law except for the 
imposition of the mechanism of the State law, which prever 
the intent from taking legal effec: under the State law, but 
nevertheless would be a federal crime intentionally committed, 
then the State law should not be allowed as a shield to prevent 
enforcement of the federal criminal law. 


The federal tax law does make provision for constructive 
ownership of stock under Title 26, United States Code, Section 
544(! which provides under subsection (1) that stock owned, 
direc.., or indirectly, by or for a partnership shall be considered 
as being owned proportionately by its partners, and under 


subsection (2) provides that an individual shall be considered as 
owning the stock owned, directly or indirectly by or for his 
partner, and under subsection (3) provides that if any person 
has an option to acquire stock, such stock shall be considered as 
owned by such person, and under subsection (5) provides that 
stock constructively owned by a person shall be treated as ac- 
tually owned such person, a d under subsection (6) provides 
that if stock 1 be considered as owned by an individual under 
either paragraph (2) or (3) it shall be considered as owned by 


hii under paragraph (3) 


Similar provisions are found in Title 26, U.S.C. 267tei1) 
and (3); Title 26 U.S.C. 318¢ali 2H ANC! and (ait4): and Title 


Los.C. 1563telt( 1) and (fH3)( A) 


In addition Title 26, U.S.C. 165(g1(21(B) defines a security 
as a right to receive, a share of stock in a corporation. And Title 
26 U.S.C. 425(c) defines a “Disposition” as including a sale. 
exchange, gift, or a transfer of legal title. Which is in conformity 
with the language contained under Item 23 of the Form 433. 
Government Exhibit 3, (Appellee’s Appendix pp. 44), which 
asks the taxpayer to report any disposition of an asset by sale, 


transfer, exchange, gift or other disposition 


According to the testimony of Spoor and the appellant, that in 
exchange for her monetary contributions to get the business 
started he would transfer the stock to her when he acquired it, 
they were, if not in a formal partnership, joined in a joint 


venture to acquire this corporation. 


Title 26, U.S.C. T701(ali2) defines a “partnership” to in- 
clude a joint venture by means of which any business, financial 
operation, or venture is carried on and a ‘‘partner™ includes any 
member of such joint venture. 


Under the federal tax law it is therefore arguable that this 


joint venture is a partnership, and that when appellant acquired 


the stock on November 1, 1968 he does so for the partnership 


and that she owns the stock that appellant owns, and pursuant 
to the terms of their joint venture agreement she has the option 
to acquire all of the stock, and the right to receive all of the 
stock. therefore, she would be considered the constructive owner 
f the stock by virtue of her option, and be treated as the actual 
owner of the stock 


The disposition of the asset would eccur on November 1, 
1968. by virtue of the sale or exchange of the stock for the 
$3,500 allegedly given as « onsideration, for an asset which cost 
$10.000 and had a value in terms of its net worth of about 
$28,000 at the time of lisposition. 


It is conceded, however, that the characterization of 
ownership under the tax law may not be applicable to the 
criminal law. although if it may be used in areas of tax 
avoidance it may also have some vitality in areas of tax evasion, 
and whereas this is not a tax evasion case the falsification of the 
financial statement to induce reliance in order to have the In- 
ternal Revenue Service accept a lesser amount of the tax liability 
then appellant could in fact pay would have the same effect as 
tax evasion. 


Moreover. if the testimony of appellant and Spoor as to their 
arrangement is accepted then the characterization of that 
arrangement under the federal tax law as 10 constructive owner- 
ship of stock would give effect to their expressed intent for her to 
own the stock as soon as he acquired it. When he does, in fact, 
endorse the stock certificate over to her on November 2, 1968, 
then she has more than just an option to acquire the stock to 
show ownership, she has the right to receive it and the equitable 
ownership of the stock, so that she could have demanded 


delivery, and since it was endorsed to her a subsequent pur- 


chaser would have been put on notice as to her interest so that 
her right to the stock wes secure whenever she elected to exercise 
that right. 


Accordingly, even if legal title hadn't passed on November 2, 
1968, the government pursuant to the definition of 
“disposition” under the federal tax law and the language of Item 


23 of Form 433. ought to have been able to argue that a 


) 


disposition by sale or exchange had occurred on November 


1968, regardless of whether legal title had passed 


In any event, the Court below, as evidenced by its instructions 
to the jury as to the application of Sections 8-309 and 8-313 of 
the Uniform Commercial Code, (Transcript pp. 899-902), 
a cepted the contention that the State law was applic able. The 
thrust of appellant's argument here must be the same as in 
Points I and II, that the Court below should have decided as a 
matter of law that there had been no delivery of stock and no 
transfer and accordingly no disposition of the asset. Therefore, 
for the reasons stated by the government-appellee under Points I 
and II, the Court did not err in submitting the issue of delivery 
to the jury as a question of fact, with the instructions under the 


State law. 


The go ernment also contends, as argued on the motion 
below, (Transcript pp. 647-648), that by virtue of the joint 
venture-partnership arrangement between the appellant and 
Mrs. Spoor, that the appellant was acting as her agent when he 
acquired the stock from Kolakowski, so that there was arguably 
a constructive delivery of the stock to her under Section 8- 


31311 ta) of the Uniform Commercial Code (U.C.C.) 


In summation, pursuant to the instruction of the Court, the 
government argued that appellant with intent to deliver to Spoor 
did in fact deliver the endorsed certificate to the corporation's 
accountant, who as the agent of the corporation would hold the 
stock for whomever was reflected as the owner of the cor- 
poration tich would have been Mrs. Sooor since ap vellant had 
simply left it with him with the other corporate records without 


any discussion in November or December of 1968. (Transcript 


pp. 869-871). Arguing therefore a constructive delivery under 


L niform Commercial Code 8-313( 1 }(a) 


Looking elsewhere in the State law, and combining the in- 
ference that appellant is her agent under the joint venture and 
the accountant her agent as the custodian of the corporate 
records the government would contend that a stronger case for 
constructive delivery can be made. 


The security is a specially endorsed security in registered form 
under Uniform Commercial Code 8-308. Appellant as endorser 
voluntarily transfers possession to the accountant at a time when 
by his testimony, in November or December of 1968 he has the 
expressed intent to deliver to Spoor, if the accountant verified he 
owned the stock. (Transcript pp. 744-45 and 724). thereby 
making a delivery under Uniform Commercial Code 1-201(14) 
to the accountant for the issurer corporation, the person on 
whose behalf the transfer books are maintained, under Uniform 
Commercia! ‘.ude 8-201(3). Pursuant to the joint venture 
arrangement to transfer the stock to Spoor when he acquired it, 
appellant acts as her agent in presenting a security in registered 
form, specially endorsed to her, to the issuer, which by his 
silence indicates a recuest to register the transfer, under 
Uniform Commercial Code 8-401!/1), imposing the duty upon 
the issuer to register the stock tran 


The corporation accountant, Parisi, as agent assumes the 
status of issuer's agent to register the stock transfer under 
Uniform Commerciai Code 8-406(1), and is under the duty to 
exercise good faith and due diligence in performing his functions 
to the owner of the security. Notice to the agent is also notice to 
the issuer of the agent's functions under subsection (2), in- 
cluding notice to appellant as issuer under 8-201(1) (a), as well 
as the corporation. 


Taking the specially endorsed security in registered form to 
the agent of the corporation issuer and leaying it there with the 


other corporate records, would constitute reasonable steps by 
the appellant to inform the corporation issuer’s agent of the 
desired transaction to register the transfer of stock, and the 
agent would receive sufficient notice when delivered to his place 
of business, under UCC 1-201 (26), and under (25), have such 
notice, if from the facts and circumstances known to him at that 
time he would have reason to know. 


Having received the security from appellant known as the 
manager of the corporation, and apparently familiar with the 
acquisition from Kolakowski since appellant testifies he seeks 
Parisi's advice as to that matter beginning in May of 1968, 
when the payments are completed, (Transcript p. 739) the 
agent would have reason to know that the transfer was properly, 
genuinely and effectively endorsed. since it was appeilant’s 
endorsement and he deliverec it. Knowing the Kolakowski 

y transfer and that is the third transfer he would perceive no 
reas». to inquire as to adverse claims, and would presume Spoor 
to be a bona fide purchaser because of the close business 
relationship between her and appellant, and because he 
delivered it. 


Pursuant to his duty to register the transfer under U.C.C. 8- 
401(1) and 8-406(1), he would then do so, without inquiry since 
no restriction by the issuer was imposed under U.C.C. 8-204. 
The testimony reflects that after leaving it with the accountant, 
appellant never saw it again. (Transcript p. 727). Therefore, the 
accountant agent, as the keeper of the corporation records, must 
have retained it as the corporate recu:d reflecting the record 
owner of the stock and the corporation. Moreover since no one 
else ever saw it he must have given it to the corporation at- 
torneys, Parisi and DeLorenzo, indicating that Spoor was the 
owner of the stock, since the lack of physical delivery came us a 
complete surprise to the corporation attorney at trial. (Tran- 
script j». 637). 


Since these were the only stock records produced by the 
corporation attorney pursuant to the Internal Revenue Service 
summons they must be the only stock transfer record, and they 
reflect the transfer to Spoor. The corporation accountant would 
therefore perceive her as the owner of stock and the corporation, 
pursuant to his duty under U.C.C. 8-406(1). 


Both the corporation and the joint venture interest of ap- 
pellant and Spoor would be organizations under U.C.C. 1- 
901(28), and would receive effective knowledge of the notice 
that the stock had been transferred to Spoor when the ac- 
countant learned it was to be transferred or from the time they, 
ithe corporation and the joint venture), would have known it 
had they exercised due diligence under U.C.C. 1-201(27), which 
rule would not require the accountant to communicate to them 
that it had been done since he would have no reason to know, in 
view of the lack of restriction under 8-204, that communication 
of such knowledge would materially affect the transaction. 


A cordingly, the corporation accountant, as the corporate 
agent, and custodian of its records, including the stock records 
was the custodian of the security for the record-owner Mrs. 
Spoor, and received constructive delivery of the stock certificate 
for her from the appellant joint-venturer. 


As the agent of the corporation he became her designee to 
acquire possession of the security under the provisions of U.C.C. 


8-313(1) ta). 


It is therefore submitted that the jury could have, and ap- 
parently did, draw the inference, under the Sta.e law that a 
constructive delivery had been made as argued in summation, 
and as argued here, that inference would be legally permissible. 
However, as previously noted the jury could have disregarded 
the testimony that there had not been a physical delivery of the 
stock to Spoor on the issue of their credibility. 
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POINT IN 


The Court's instruction as to submitting both alleged 
materially false items to the jury for consideration together 
was not error. 


With respect to this issue the record reflects that at the 
conclusion of the arguments on the motion for judgment of 


acquittal at the close of the government's case, the court took up 


the matter of requests to charge. (Transcript pp. 659-661). 


Thereafter, the particular charge complained of on appeal 
was discussed, which would be the government's fourth request 
to charge, and the record reflects that no objection was made to 
the charge. (Transcript pp. 665-666). 


The particular charge as given appears at pp. 902-904 of the 
record and basically charges that the jury need not find that the 
appellant had wilfully falsified both alleged material false 
statements, but that if they all found that he had wilfully 
falsified the same material false statement they could then find 
him guilty of wilfully falsifying the document. 


Prior to summations, there was further discussion of the 
charges and no objection was made, (Transcript pp. 809-810) 
and after the charge, no objection was made. (Trarscript p. 
904). 


Rule 30 of the Federal Rules of Criminal frocedure, Title 18 
of the United States Code, would preclude the assignment of 
error as to any portion of the charge unless objection is made 
sating distinctly the matter which is objectionable and the 
grounds for objection, before the jury retires to consider the 
verdict. 


Accordingly, failure to object preciudes review on appeal 
unless the instructicn constitutes plain error affecting the 
substantial rights of the appellant. United States v. Valdes, 417 
F.2d 335, 339 (2d Cir. 1969), cert. den. 90 S.Ct. 2206, 399 
US: iz: 


Appellee’s statement of facts makes it clear that the 
allegations made with respect to the testimony of accountants 
DiSorbo and Dennis have no substance. and as for the great 
burden upon the jury in deciding the case, the record indicates 

y] 


that they retired for deliberation at 12:25 p.m. and returned at 
2:15 p.m., (Appellee’s Appendix, p. 99, Trial Minutes). 


It would therefore be difficult to argue that the jury was 


confused or had a great burden in resolving the issues. 


The argument that the indictment should have been in two 
counts, is untenable. The indictment charges that the form, the 
financial statement was falsified, and specified the material false 
statements. There could have been ten or more such statements 
but it would hardly be arguable that an individual could be 
convicted of ten felonies for falsifying one form. The indictment 
as charged is not duplicitous but by charging multiple counts it 
would have been multiplicious requiring an election as to which 
count to prosecute. 


Perhaps requesting a special verdict as to each material false- 
hood would have been the better procedure, but the record 
indicates the charges were submitted prior to the issue being 
raised. In any event, the charge as given does not prejudice any 
substantial right of the defendant. The statute provides that if 
the document is wilfully falsified as to any material matter it 


violates the law, and accordingly, the charge was proper, and 


failure to object precludes review on appeal. 
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CONCLUSION 


Accordingly, itis: »%ectfully submitted that the Judgment of 


Conviction, appealed from, should be affirmed. 


Respectfu ly submitted, 


PAUL V. FRENCH 
UNITED STATES ATTORNEY 


BY: 


THOMAS P. O’SULLIVAN 
ASSISTANT U.S. ATTORNEY 
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